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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC14-01979 

CASE NAME: LODGEPOLE VS KATS 

HEARING ON MOTION TO/FOR: DISCARD OR MODIFY DISCOVERY REFEREE 

12-30-16 RULIN, FILED BY VLADIMIR KATS, ROZALIYA KATS 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Defendants brought a motion before referee Roger Brothers to compel plaintiffs to 

provide further discovery responses.  Mr. Brothers issued his proposed order on or about 

December 30, 2016.  A copy of the Order appears as Exhibit A to the Kats’ Objections filed 

January 9, 2017.  The court now adopts Mr. Brothers’ Proposed Order with the following 

modifications and explanations.  Mr. Brothers’ Proposed Order shall be attached to the final 

copy of this Order as Exhibit A and is incorporated herein.  In the case of any conflict 

between Mr. Brothers’ Proposed Order and this Order, this Order controls.  Plaintiffs shall 

serve any further discovery responses required herein on or before April 21, 2017. 

mailto:dept34@contracosta.courts.ca.gov
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Plaintiffs argue that defendants’ motion is moot because the court has already signed 

the Discovery Referee’s Proposed Order.  The court disagrees and will rule on the merits of 

the motion.  The motion is not moot.  On January 9, 2017, defendants timely filed 

objections to the Discovery Referee’s December 30, 2016 ruling.  When the court signed the 

Discovery Referee’s Proposed Order on January 26, 2017, it did so without having reviewed 

or ruled on defendants’ objections.  (See CCP § 643.)   

 

The court sustains all objections raised on the basis of the right to financial privacy of 

third parties.  As to third parties, defendants have not demonstrated that the information 

requested is directly relevant to the issues in this case.  (See Davis v. Superior Court (1992) 

7 Cal.App.4th 1008, 1017.)  

 

The court also sustains the relevance objections that the Discovery Referee did.  

Recognizing, however, that objections based on relevance are rarely granted during 

discovery, the court states, as an alternative ground, that it would have granted a protective 

order on the basis of annoyance, embarrassment, or oppression, or undue burden and 

expense, to preclude discovery of what plaintiffs realized from the sale or lease of properties 

that they received as part of the Settlement Agreement and Mutual Release mentioned in 

the Discovery Referee’s Proposed Order (the “Settlement Agreement”).  (See generally CCP 

§ 2017.020 (a), 2030.090, 2031.060, 2033.080; 2 Weil & Brown, California Practice Guide, 

Civil Procedure Before Trial, § 8:73, p. 8C-3.)  For purposes of setoff or partial satisfaction, 

what is important is the value of the consideration given at the time of the settlement, not 

its value later.  Plaintiffs bore the risk of a subsequent decline in value of the properties and 

are entitled to benefit from any subsequent appreciation.   

 

Franklin Mint Co. v. Superior Court (2005) 130 Cal.App.4th 1550 does not support 

defendants’ claim of relevance.  There, to settle a malicious prosecution case, a defendant 

charitable organization put $25 million into accounts to be distributed to charities.   The 

court was concerned that only $1 million would go to charities designated by plaintiff.  The 

other $24 million would go to charities designated by defendant.  Defendant might be 

expected to receive some public relations benefit from the donations it designated. That 

would reduce the value of the consideration paid to plaintiffs and the amount that should be 

credited against any later recovery from other joint tortfeasors.  However, the court did not 

suggest that valuing the consideration could or should be delayed until the donations were 

actually made and their effect on defendant’s future fundraising activities was a certainty.  

It is clear from the court’s discussion that competent evidence had to be submitted at the 

time of the settlement on the value then of the consideration paid.  The court said, “For 

instance, the parties could submit declarations from competent witnesses, including perhaps 

the settling parties themselves, on the historical economic effect, if any, of certain factors 

on charitable solicitations and donations. Those declarations could be competent evidence to 

show what effect the so-called advertising value, and the ability to participate in (or the loss 

of sole control over) the choice of charitable recipients, might have on the value of the 

consideration paid in the settlement.”  (Franklin, supra, 130 Cal.App.4th at 1560-1561.)   

 

The court was similarly clear in its discussion regarding how to value defendant’s 

promise to provide a witness at trial.  “The value of the Fund's promises to make its CEO 

available as a witness, and to cooperate in obtaining third party witnesses, might be 

established by estimating the costs plaintiffs might otherwise incur without such aid by the 
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Fund.”  (Ibid.)  The court did not suggest that determining the value of that promise could 

or should wait until after the trial occurred.   

 

The only evidence that will be admissible here on the value of the real and personal 

property given as consideration for the settlement will be evidence bearing on the value of 

those properties at the time of the settlement, not subsequent evidence of the revenues 

that the properties actually produced.   While admissibility at trial is not the general 

standard for discoverability, defendants have not shown how these requests meet the more 

complete standard, that the matter is either “itself admissible” or it “appears reasonably 

calculated to lead to the discovery of admissible evidence.”  (CCP § 2017.010.) 

 

Special Interrogatories to Lodgepole Investments, LLC (“LI”) 

 

15 – This interrogatory asked LI to identify “each and every reason” it created its 

“document LE001732.”  After objecting, plaintiffs stated that document LE001732 is a 

QuickBooks report that was provided by Gennady Barsky and that it was printed for 

litigation.  The document shows it was printed on August 19, 2014.  Plaintiffs did not file this 

case until October 31, 2014, so the document was not printed for this litigation.   

 

LI shall provide a further response identifying the litigation for which document 

LE001732 was printed. 

 

Special Interrogatories to Lodgepole Fund No. 1, LLC (“LF”) 

 

Document Requests to LI 

 

73 – This requests asks plaintiffs to produce “All DOCUMENTS that support the 

amount of the alleged theft loss [they] reported for the tax year 2012. 

 

In its ruling on the demurrer, the court expressly stated that defendants would be 

entitled to litigate defenses of partial satisfaction or setoff.  The court continues to adhere to 

that view.  There are two components to any such defense:  defendants must prove (1) 

some of the consideration paid in the settlement of the bankruptcy case was paid on 

account of the claims that plaintiffs make here (e.g., for recovery of money that was used to 

pay defendants’ mortgage or credit card debt; and (2) the value at the time of the 

settlement of the consideration paid for those items. 

 

Therefore, the relevance objection to this request is overruled.  Further, assuming 

that the request seeks “confidential financial information,” plaintiffs have not established 

that discovery may be prevented outright on that ground alone.    Finally, plaintiffs have not 

established that a direct relevance standard applies to this request (see Roberts v. Gulf Oil 

Corp. (1983) 147 Cal.App.3d 770, 791) or is not met.  If the documents show the reported 

loss included amounts that Barsky used to pay defendants’ mortgage or credit card debt, 

that can be considered directly relevant to defendants’ claim that the amount paid in 

settlement included the claims presented here.  

 

The request is recast to read, “All documents on which you based the amount of the 

alleged theft loss that you reported for the tax year 2012.”  Plaintiff shall provide a further 

response to that request.   
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Document Requests to LF 

 

88 – This request seeks production of “All appraisal reports of the ST. IVES 

PROPERTY that MTMC GROUP ordered.” 

 

LF shall provide a further response only as to any such reports that were created 

before the date of the Settlement Agreement.  Such reports could lead to admissible 

evidence regarding the value of the St. Ives property at the time of the settlement. 

 

Requests for Admissions to LI 

 

37, 38, 48 – These requests are all relevant for similar reasons.  Request 37 asks 

plaintiffs to admit that the theft loss they reported for the tax year 2012 “is inclusive of the 

$215,000 Barsky allegedly used to pay off defendants’ home mortgage.”  Request 38 asks 

for plaintiffs to admit that this theft loss “is inclusive of the money Barsky allegedly used to 

make payments on [defendants] credit cards . . .”  Request 48 asks plaintiffs to admit that 

the assets listed on their 2011 tax return “included the amounts that had been disbursed in 

connection with the Crest Property.”  Requests 37 and 38 are relevant to defendants’ 

defenses of partial satisfaction and setoff.  Request 48 is relevant to defendants’ defense of 

the statute of limitations. 

 

Plaintiff shall provide a further response to these requests for admission and to form 

interrogatory 17.1 regarding them. 

 

Requests for Admissions to LF 

 

43 – Plaintiff to provide further response to this request as well as to form 

interrogatory 17.1.  (The request reads, “Admit that the total value of the assets that 

appears on YOUR balance sheet for the third quarter of 2012 matches the total value of the 

assets in YOUR quarterly compilation report for the third quarter of 2012.”) 

 

This order takes no position on whether the documents themselves are discoverable 

or admissible.  Plaintiff’s response will not constitute a waiver on that point. 

 

Sanctions 

 

Plaintiffs’ request for monetary sanctions is denied. 
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 2.  TIME:  9:00   CASE#: MSC14-01979 

CASE NAME: LODGEPOLE VS KATS 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

  

Appear. CourtCall is approved for CMC only. 

  

 3.  TIME:  9:00   CASE#: MSC14-02225 

CASE NAME: GRAY VS STATE FARM MUTUAL AUTO 

HEARING ON MOTION TO/FOR SEVER OR BIFURCATE TRIAL SO THAT PLTF 

BREACH OF CO FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

This motion is dropped from the calendar as moot in light of the court’s granting State 

Farm’s motion for summary judgment on March 17, 2017.  The court directs State Farm 

forthwith to submit to the court for signature a proposed form of order and judgment 

consistent with and reflecting the court’s ruling on its motion for summary judgment.  

  

 4.  TIME:  9:00   CASE#: MSC15-00150 

CASE NAME: VH NOODLE HOUSE VS. VUONG 

HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES FILED BY 

ALEX VUONG 

* TENTATIVE RULING: * 

 

This hearing as well as the Issue Conference are continued at the request of the parties to 

April 21, 2017 at 10:30 a.m. 

  

 5.  TIME:  9:00   CASE#: MSC15-00422 

CASE NAME: CLARK VS. QASSEM 

HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CLARK FILED BY 

BETTER HOMES AND GARDENS REAL ESTATE LLC 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Before the Court is a demurrer (the “Demurrer”) filed by Defendant Better Homes and 

Gardens Real Estate, LLC (“Defendant” or “Better Homes”). The Demurrer relates to the 
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Second Amended Complaint (“SAC”) filed by Frank Clark and Bruce Clark, by and through 

their guardian ad litem, Tracy Clark (collectively, “Plaintiffs”). The SAC pleads causes of 

action for (1) negligence and (2) premises liability. Defendant demurs pursuant to Code of 

Civil Procedure § 430.10(e) and (f) on the grounds that Better Homes, an alleged real 

estate brokerage company, owes no legal duty to Plaintiffs. 

The Demurrer is unopposed. The Demurrer is granted, without leave to amend. 

 

  

 6.  TIME:  9:00   CASE#: MSC15-00422 

CASE NAME: CLARK VS. QASSEM 

HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CLARK FILED BY 

SETERUS, INC 

* TENTATIVE RULING: * 

 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Before the Court is a demurrer (the “Demurrer”) filed by Defendant Seterus, Inc. (“Seterus” 

or “Defendant”). The Demurrer relates to the Second Amended Complaint (“SAC”) filed by 

Frank Clark and Bruce Clark, by and through their guardian ad litem, Tracy Clark 

(collectively, “Plaintiffs”). The SAC pleads causes of action for (1) negligence and (2) 

premises liability. Defendant demurs pursuant to Code of Civil Procedure § 430.10(e) on the 

grounds that it did not owe a duty of care to Plaintiffs because it did not own, possess, or 

control the premises at the time of Plaintiffs’ injury. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several County Recorder documents. This Request is 

unopposed. The Request for Judicial Notice (“RJN”) is granted. Evid. Code §§ 452, 453. 

Factual Background 

Plaintiffs allege that they suffered serious and permanent injuries as a result of a fire on or 

about November 20, 2014. SAC at ¶ 21. The fire took place at a parcel which includes four 

addresses: 1505, 1507, 1513, and 1515 7th Street in Oroville, California. SAC at ¶¶ 13. 

1505 and 1507 are joined as a single story duplex as is 1513 and 1515. Id. The SAC alleges 

that the only habitable residence was 1513 7th Street. Id. According to the SAC, Defendant 

Brandon Qassad was using 1507 “for an unreasonably dangerous activity.” SAC at ¶ 14. The 

SAC alleges that the negligent manufacture and storage of “butane honey oil” led to “an 

explosion and serious and permanent injuries including burns to the minors.” SAC at ¶ 32. 

The SAC alleges that Plaintiffs were guests at the premises at the time of the incident. FAC 

at ¶ 21. 

Plaintiffs allege that Seterus was the “service company” for the subject property that “asked 

for and was granted permission to take possession and control of the premises.” SAC at 

¶ 15. Specifically, Plaintiffs allege that on or about March 18, 2014 Seterus wrote to 
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Defendant Assad Qassem and “requested permission to secure and maintain the premises in 

order to avoid any potential damages that may occur.” SAC at ¶ 17. Plaintiffs also allege 

that Defendant Assad Qassem, through his attorney, gave Seterus the right to occupy and 

control the subject property and put Seterus on notice that there was a tenant on the 

premises who was not paying rent. Id.  

Plaintiffs further allege that Seterus took steps to operate and control the property, 

including purchasing insurance on the subject property prior to the incident. SAC at ¶ 18. 

Plaintiffs specifically allege that the policy was effective from June 9, 2014 through June 9, 

2015 and that Severus was the named insured. Id. Plaintiffs further allege that Seterus 

made a claim for insurance benefits related to the property and received a check for repairs 

to the property. Id.  

Analysis 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 

Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is 

sufficient if it alleges ultimate rather than evidentiary facts” Doe v. City of Los Angeles 

(2007) 42 Cal.4th 531, 550, but the plaintiff must set forth the essential facts of his or her 

case “with reasonable precision and with particularity sufficient to acquaint [the] defendant 

with the nature, source and extent” of the plaintiff’s claim. Doheny Park Terrace 

Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal 

conclusions are insufficient. Id. at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the 

truth of the allegations in the complaint, but do[es] not assume the truth of contentions, 

deductions, or conclusions of law.” California Logistics, Inc. v. State of California (2008) 161 

Cal.App.4th 242, 247. “The existence and scope of duty are legal questions for the court.” 

Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 477. 

The elements of a negligence claim and a premises liability claim are the same: a legal duty 

of care, breach of that duty, and proximate cause resulting in injury. Castellon v. U.S. 

Bancorp (2013) 220 Cal.App.4th 994, 998; see Ladd v. County of San Mateo (1996) 12 

Cal.4th 913, 917 (negligence cause of action); Ortega v. Kmart Corp. (2001) 26 Cal.4th 

1200, 1205 (cause of action for premises liability). In order to prevail on a cause of action 

for premises liability against Defendant Seterus, Plaintiffs must prove (1) that Defendant 

owned/lease/occupied/controlled the property; (2) that Defendant was negligent in the use 

or maintenance of the property; (3) that Plaintiffs were harmed; and (4) that Defendant’s 

negligence was a substantial factor in causing Plaintiffs harm. CACI 1000. 

Whether Seterus owed Plaintiffs a legal duty of care depends on whether it possessed or 

controlled the premises. Plaintiffs have made some progress with respect to their allegations 

that Seterus possessed or controlled the premises. Specifically, Plaintiffs now allege that 

Seterus exercised actual control of the property by purchasing and having issued an 

insurance policy on the property, making repairs to the property, and having authority to 

allowing inspections to the property. SAC at ¶ 18. Plaintiffs also allege that Seterus had 

actual knowledge that “there was a tenant on the premises that was not paying rent” and 

that “the property was not being maintained by the property owner.” Id. at ¶ 17. 

Defendant contends that it was merely contractually authorized to obtain hazard insurance 

on behalf of the property owner and disputes that it made actual repairs. It relies on Priddel 

v. Shankie for the contention that mortgage servicers have no right of possession over the 

property. (1945) 69 Cal.App.2d 319, 328. While Priddel does state that “in California a 

mortgage gives the mortgagee no right of possession” (Id. (emphasis added)), Plaintiffs 
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have alleged that Defendant, the mortgage servicer, did exercise control over the property. 

Specifically, Plaintiffs have alleged that Defendant had insurance on the property, made 

repairs, had the authority to authorize inspections, and was aware of the disrepair of the 

property. SAC at ¶¶ 17, 18. The Court must accept all Plaintiffs’ allegations as true on 

Demurrer. See California Logistics, 161 Cal.App.4th at 247.  

The Demurrer is overruled. 

 

  

 7.  TIME:  9:00   CASE#: MSC15-01710 

CASE NAME: GONZALEZ VS. FULLER 

HEARING ON MOTION TO/FOR APPROVE PROPOSED PAGA SETTLEMENT FILED 

BY JOEL VARGAS GONZALEZ, ROMAN VEGA 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

The Court has reviewed the revised settlement attached as Exhibit A to the Declaration of 

Virginia Villegas (which declaration was filed January 23, 2017 and signed January 19, 

2017). The Court concludes that the parties have addressed adequately all of the Court’s 

concerns. The Court finds that the revised settlement is fair, reasonable, and adequate, and 

the Court approves the settlement pursuant to Labor Code section 2699. The parties may 

submit a proposed form of order pursuant to the Rules of Court and Local Rules for the 

Court’s signature.   

  

 8.  TIME:  9:00   CASE#: MSC15-02182 

CASE NAME: BOEDECKER VS. SOLARI 

HEARING ON MOTION TO/FOR ATTORNEYS' FEES AND COSTS FILED BY 

GEORGE B BOEDECKER JR 

* TENTATIVE RULING: * 

 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

 

           Plaintiff George B. Boedecker, Jr.’s Motion for Attorney’s Fees and Costs is granted 

in part. The motion is granted as to the attorney’s fees only. 

 

A. Application of Colorado Law 

 

 The hearing on this motion was continued to allow the parties to submit further 

briefing on the choice-of-law issue.  As stated in the previous tentative ruling, “A different 

governmental interest analysis must be performed with respect to each particular issue.”  

(Chen v. L.A. Truck Centers, LLC (2017) 7 Cal.App.5th 757, 767.) The issue of entitlement 
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to attorney fees under a choice-of-law analysis is thus addressed separately from analysis of 

substantive issues of the case. [Citation.]” (Aronson v. Advanced Cell Technology (2011) 

196 Cal.App.4th 1043, 1050-1051.  The governmental interest analysis is set forth below: 

  As summarized in the Nedlloyd decision [Nedlloyd Lines B.V. v. Superior 

Court (1992) 3 Cal.4th 459], the analytical approach adopted by Restatement 

section 187 requires ‘the court first to determine either: (1) whether the 

chosen state has a substantial relationship to the parties or their transaction 

or (2) whether there is any other reasonable basis for the parties’ choice of 

law. If neither of these tests is met, that is the end of the inquiry, and the 

court need not enforce the parties' choice of law. If, however, either test is 

met, the court must next determine whether the chosen state's law is 

contrary to a fundamental policy of California. If there is no such conflict, the 

court shall enforce the parties' choice of law. If, however, there is a 

fundamental conflict with California law, the court must then determine 

whether California has a “materially greater interest than the chosen state in 

the determination of the particular issue … .”  

 

(ABF Capital Corp. v. Grove Properties Co. (2005) 126 Cal.App.4th 204, 216.)    

 

  After applying the governmental interest analysis, the court concludes Colorado law 

is applicable to the issue of attorney’s fees. Here, Colorado has a substantial relationship to 

the parties and there are reasonable bases for the parties’ choice of law.  Moreover, there is 

no conflict between Colorado law and California law in regards to awarding attorney’s fees. 

“Colorado follows the American Rule that in the absence of a statute, court rule, or private 

contractual provision to the contrary, attorney fees are not recoverable by the prevailing 

party.” (Morris v. Belfor USA Group (Colo.App. 2008) 201 P.3d 1253, 1259.)  Colorado law 

is not contrary to a fundamental policy of California.  Therefore, the court shall enforce the 

parties’ choice of law.  From the papers, it appears both parties agree with the court that 

Colorado law applies.   

 

B. Under Colorado law, the Issue of Attorney Fees May be Determined Post-Summary 

Judgment 

 

  Defendant opposed the motion on the ground Colorado law requires that attorney’s 

fees and costs related to the substance of the action be pled and proved as damages.  

Plaintiff failed to do so in connection with the summary judgment motion.  Defendant argues 

Plaintiff is now seeking damages in his motion, which under Colorado law cannot be 

awarded absent their determination at trial, or in this case, on the motion for summary 

judgment. The Court disagrees with Defendant for the following reasons: 

 

 Under Colorado law, “Classification of attorney fees as either costs or damages 

depends on context, and turns on the nature of the requested attorney fees in a particular 

case. Attorney fees are clearly damages when they are part of the substance of a lawsuit, 

that is, when the fees sought are the ‘legitimate consequences’ of the tort or breach of 

contract sued upon, ‘such as in an insurance bad faith case.’ [Citations.]”  (Hall v. Am. Std. 

Ins. Co., 2012 COA 201, ¶ 15 [292 P.3d 1196, 1200].)    

 

 “Alternatively, if attorney fees are simply the consequence of a contractual 

agreement to shift fees to a prevailing party, they should be treated as "costs," at least 
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where the fee-shifting contract provision is not the subject of the dispute between the 

parties and the contract itself is proved to exist. In such a case, it is within the sound 

discretion of the trial court to defer consideration of the entitlement to such fees, and the 

amount of the fees, until the merits of the case are decided.”  (Double Oak Constr., L.L.C. v. 

Cornerstone Dev. Int'l, L.L.C. (Colo.App. 2003) 97 P.3d 140, 150.)  

 

  Here, the Promissory Note contains the following provision in reference to attorney’s 

fees: 

 

 If any portion of this Note is not paid as provided above, and Holder employs 

counsel to collect this Note, or any monies due hereunder, or to enforce this 

Note against Maker, then, in any such event, all reasonable attorneys’ fees 

arising from such services, and any and all expenses, costs and charges 

relating to the collection or enforcement of this Note shall be an additional 

liability owing hereunder by Maker to Holder, payable on demand. 

 

 As the Note states that fees associated with collection or enforcement of the Note 

would be an additional liability owing, these fees are not necessarily the “‘legitimate 

consequences’ of the tort or breach of contract sued upon.” This is considered a contractual 

fee-shifting provision. In Colorado, a contractual fee-shifting provision need not be mutual 

to be enforceable. (Butler v. Lembeck (Colo.App. 2007) 182 P.3d 1185, 1190.)  Nor does it 

require specific formulaic language.  The court in Butler v. Lembeck found a contractual fee-

shifting provision is valid (even though the provision did not contain the typical language 

that provides for fees and costs to the prevailing party) if it clearly informs the parties that a 

breach of the contract may result in an award of attorney fees. (Ibid.)  

 

 Moreover, the court in Roa v. Miller (Colo.App. 1989) 784 P.2d 826) dealt with a 

provision similar to the one at issue here. In addressing the issue of attorney’s fees, the 

defendant in Roa made a similar argument to what Defendant in the case at bar is now 

making.  The Roa court stated: 

 

Defendant finally argues that, while the instrument provided for the recovery 

of "reasonable attorney's fees" for any collection efforts and plaintiff 

requested the award of such fees in her complaint, plaintiff was required to 

present evidence of the amount of such fees during the course of the trial of 

defendant's liability. Thus, she argues that the trial court erred in conducting 

a hearing upon this issue after that trial had been completed. She also asserts 

that the evidence submitted at this subsequent hearing was insufficient to 

allow an award of fees. We disagree…. 

 

We conclude, therefore, that a trial court may address the issue of the award 

of attorney fees for services rendered in connection with the underlying 

litigation on a post-trial basis, irrespective whether counsel has previously 

sought to "reserve" that issue.   

 

(Roa v. Miller (Colo.App. 1989) 784 P.2d 826, 829.)  

 

 Furthermore, the court in Ferrell v. Glenwood Brokers (Colo. 1993) 848 P.2d 936, 

relying on Roa, found the court did not abuse it discretion in treating the contractual 
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attorney’s fees as costs, determined post-trial.  The court held, “In such a case, it is within 

the sound discretion of the trial court to defer consideration of the entitlement to such fees, 

and the amount of the fees, until the merits of the case are decided. Roa, 784 P.2d at 829.” 

(Ferrell v. Glenwood Brokers (Colo. 1993) 848 P.2d 936, 942.) 

 

 Based on these cases, the motion should not be denied on the ground the attorney’s 

fees and costs are damages that should have been addressed with the motion for summary 

judgment. The right to attorney fees is a consequence of the contractual agreement.  As 

such, Plaintiff was not required to plead and prove as damages. 

 

 

C. Reasonableness of Attorney’s Fees 

 

 “The reasonableness of attorney fees is within the discretion of the trial court, to be 

determined from a consideration of such factors as the nature of the litigation, the 

complexity of the issues, the experience and expertise of counsel and the amount of time 

involved. [Citation.]” (Russell v. Foglio (2008) 160 Cal.App.4th 653, 661 [73 Cal.Rptr.3d 

87].)  

 In the Reply to the motion, Plaintiff notes Defendant Solari did not challenge the 

amount of fees requested, the billing rate, whether the number of hours was excessive, or 

whether the work performed concerned the effort to collect the debt.  Plaintiff notes the 

silence as Defendant’s concession the fees are reasonable.  Defendant Solari responded, in 

the Supplemental Brief in Opposition to the Motion, that the issues of reasonableness were 

not raised in the moving papers and that he did not have an opportunity to address the 

belated arguments. The Court disagrees with Defendant.  

 

 Here, Plaintiff submitted, along with the notice of motion and memorandum of points 

and authorities in support of the motion, counsel’s declaration and documentation 

supporting the amount of attorney’s fees requested.  Defendant had an opportunity to 

challenge the reasonableness of the attorney’s fees in the Opposition.  The Court finds the 

request for attorney’s fees reasonable. The amount ordered to be paid is the $59,470 

previously incurred supplemented with the value of additional time required to prepare the 

Reply brief and to travel and appear in court for the hearing on this motion (should this be 

necessary), not to exceed in total an additional fifteen hours of time. The court orders the 

attorney’s fees requested to be paid within 90 days of service of notice of the order after 

hearing. 

 

 

D. Prejudgment Cost Must be Sought Pursuant to a Memorandum of Costs 

 

 Finally, Defendant argues that pre-judgment costs must be sought pursuant to a 

memorandum of costs. The Court agrees.   

 

 Although the Court has determined that the right to attorney’s fees was substantive 

and subject to Colorado law, based on the parties’ choice of law provision in the Note, 

California procedural law applies.   

 

 While Cal. Rules of Court, Rule 3.1702 (b) allows for the filing of a motion to recover 

attorney’s fees prior to entry of judgment, it does not provide for recovery of costs as well.  
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To recover prejudgment costs, Plaintiff must file a Memorandum of Costs.  CRC, Rule 3.1700 

requires moving party to file a Memorandum of Costs within 15 days after service of notice 

of entry of entry of judgment.   

 

 Here, the Order granting Plaintiff’s Motion for Summary Judgment was filed on 

January 12, 2017.  The Court has not yet entered judgment. An order granting summary 

judgment does not constitute entry of judgment.  (See (Davis v. Superior Court (2011) 196 

Cal.App.4th 669.) Plaintiff’s motion for prejudgment costs is premature.  Therefore, the 

motion for costs is denied without prejudice. 

  

 

Defendant’s Request for Judicial Notice 

 Defendant’s request for the court to take judicial notice of the Court Order granting 

Plaintiff’s motion for summary judgment, filed January 12, 2017, is granted.    

         The court takes judicial notice of the existence of the following documents:   

1. Plaintiff’s Memo of P & As in support of MSJ 

2. Defendant’s Memo of P & As in opposition to MSJ 

3. Plaintiff’s Reply in support of MSJ 

 

 

  

 9.  TIME:  9:00   CASE#: MSC16-00499 

CASE NAME: FISHER VS. LIU 

HEARING ON MOTION TO/FOR ATTORNEY'S FEES FILED BY JEFF LIU, 

CINDY LIU 

* TENTATIVE RULING: * 

 

 All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

 The motion is denied based on the agreement reached to waive fees and costs in 

exchange for a dismissal with prejudice. The complaint was dismissed with prejudice. 

Accordingly, the Liu defendants have waived any claim for fees and costs. 

  

10.  TIME:  9:00   CASE#: MSC16-01482 

CASE NAME: DAVIS VS OAKLEY UNION ELEMENTARY 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of DAVIS FILED BY 

OAKLEY UNION ELEMENTARY SCHOOL DISTRICT, ANNE ALLEN 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

The Court’s docket indicates that the demurrer was served and filed on March 2, 2017. At 

the time, plaintiff was in pro per. On March 13, 2017, an attorney substituted in for plaintiff. 

The opposition to the demurrer was due to be filed on March 24, 2017. And yet, the 

opposition was not filed until April 3, 2017 – more than a week late.  
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This time, the Court will excuse the tardiness of the opposition and consider the matter on 

its merits. The hearing will be continued as set forth below. All parties are urged to comply 

with statutory deadlines in the future. 

 

In the interest of fairness, the demurring party also should be permitted an opportunity to 

file a reply brief, if desired.  

 

As a result, the Court orders as follows: 

 

(1) The hearing on the demurrer is continued to April 28, 2017 at 9:00 a.m.; 

(2) Demurring party may file and serve a reply brief on or before April 19, 2017. 

  

11.  TIME:  9:00   CASE#: MSC16-01482 

CASE NAME: DAVIS VS OAKLEY UNION ELEMENTARY 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

The case management conference is likewise continued to April 28, 2017. 

  

12.  TIME:  9:00   CASE#: MSN15-0866 

CASE NAME: RENTON VS. CONTRA COSTA COUNTY 

HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 

CONTRA COSTA COUNTY, STEVE VICTOR MONTOYA 

* TENTATIVE RULING: * 

 

 All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Continued by the court to April 21, 2017 at 9 a.m. There are to be no more filings in 

connection with this motion, except that the moving party may choose to file and serve a 

Reply to the late-filed opposition on or before April 14, 2017, without waiving its request 

that the court disregard it; the court has not yet decided whether to disregard it. 

  

13.  TIME:  9:00   CASE#: MSN15-0866 

CASE NAME: RENTON VS. CONTRA COSTA COUNTY 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

  

Continued by the court to April 21, 2017 at 9 a.m. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   04/07/17 

 
 

- 14 - 

14.  TIME:  9:00   CASE#: MSN17-0372 

CASE NAME: CLAIM OF KIRA FUNK 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat, to the extent 

anything remains to be done by the Court. 

 

Counsel and guardian to appear. Minor need not appear. Counsel to voir dire guardian as to 

all material terms of the settlement.  

  

15.  TIME: 10:00   CASE#: MSL15-00489 

CASE NAME: THIRD WALNUT CREEK MUTUAL VS S 

HEARING ON BENCH WARRANT ( COURT) 

* TENTATIVE RULING: * 

 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Counsel for plaintiff and defendant are ordered to personally appear in court.  

 


